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ABSTRACT

The premise of this article revolves around considering whether the procedures for choosing future public
administration collaborators should be the result of plural and open process. That is, through the market. This
is so that the greatest number of offers can be presented, and that it is precisely this openness that results in the
indeterminacy of the number of participants that will make each one of them strive to present the best offer.
Therefore, based on the incorporation of some precepts of Law & Economics, this article aims to defend a position
that is understood as socially efficient.
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RESUMEN

La premisa de este articulo gira en torno considerar si los procedimientos de escogencia de los futuros colaboradores
de la administracién publica debe ser el resultado de un proceso plural y abierto. Es decir, a través del mercado. Esto
con la finalidad de que puedan presentarse la mayor cantidad de ofertas, y que precisamente esa apertura que deriva
en la indeterminacién del nimero de participantes es lo que hard que cada uno de ellos se esfuerce en presentar la
mejor oferta. Por lo tanto, partir de la incorporacién de algunos preceptos del Derecho y de la Economia, en este
articulo se apunta a defender una postura que se entiende como socialmente eficiente.
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1. Introduction

State contracting in Colombia, following the regulations in force, includes the performance of inclusive
contractor selection procedures based on the postulates of transparency and free competition, and in
particular, the rules on objective selection to obtain the most favorable offer for the interests of the
contracting state entity, based on the assumption that the plurality of offers in its maximum expression
will allow obtaining the best conditions of quality and price for the State, optimizing the investment
of public resources?. Thus, it is a constant premise to consider that the procedures for choosing the
future collaborators of the public administration must be the result of a plural, open process, in which
the greatest number of offers can be presented, and that precisely this openness that derives in the
indetermination of the number of participants is what will make each one of them strive to present
the best offer’.

Indeed, under the premises of the perfect market, it is assumed that there is as much supply as demand,
which means that, in the natural interaction between them, prices reach equilibrium, that is, the value at
which efficient exchange is achieved for all, emptying the market, without the State having to intervene,
since competition is perfect, information is symmetrical, positive or negative effects are assumed by
demand and supply within the price, there is always a transfer of ownership, and no agent has market
power®. But the reality is different and far from perfect: in markets, there are situations in which there
are one, two, or a reduced group of suppliers or demanders of works, goods, and services, which leads
to positions of power in the market; there are externalities, information is incomplete and there are
incentives to reserve it due to the same competition, and there are public goods that do not imply transfer
of ownership because there is no rivalry or exclusion in their use from one agent to another. This is what
is known as market failures, and they are the reason that justifies regulatory and supervisory measures for
the healthy development of the economy” .

This is especially important in the context of government procurement because it is well known that
worldwide, and Colombia is no exception, public procurement represents a great weight within the
economy of all countries, and is the mechanism par excellence with which the return of the tax burden
is evidenced through the acquisition of works, goods, and services necessary for the implementation of

“The theoretical literature emphasizes the benefits of competitive auctions as sale or procurement mechanisms (see, e.g., Bulow and Klem-
perer, 1996). These benefits, as well as arguments for equal opportunity and corruption prevention, justify statutes, such as the Federal
Acquisition Regulations (FAR), that strongly favor the use of auctions in the U.S. public sector” (Bajari et al., 2003, p. 1).

*  “Adam Smith in 1776, in his book The Wealth of Nations, recognizes the importance of competition to achieve the efficient use of resources.
Generally speaking, the more suppliers there are in a market -the greater the competition- the more efficient the production of goods and
services will be. [Competition allows choice because supply is not restricted to a single supplier of the good or service” (Savas, 2008, p. 31).

4 “Perfect market: A market that meets these conditions: homogeneous product; a large number of buyers and sellers; freedom of entry into
the market; perfect information; no seller or buyer can influence the price; no collusion; consumers maximize their profits and sellers their
profits, and the commodity is transferable. A market in which buyers and sellers have information about the totality of supply and demand
and market conditions, and can act freely in it at prices formed according to supply and demand.” The great encyclopedia of economics, at
http://www.economia48.com/spa/d/mercado-perfecto/mercado-perfecto.htm.

> PINDYCK AND RUBINFIELD (2005, 614 FF): “WE CAN GIVE TWO DIFFERENT INTERPRETATIONS OF THE CONDITIONS NECESSARY TO ACHIEVE

EFFICIENCY. THE FIRST EMPHASIZES THAT COMPETITIVE MARKETS WORK. IT ALSO TELLS US THAT WE MUST ENSURE THAT THE NECESSARY PRE-

CONDITIONS ARE MET. IT TELLS US THAT WE SHOULD FOCUS ATTENTION ON HOW TO RESOLVE MARKET FAILURES [...] COMPETITIVE MARKETS

FAIL FOR FOUR BASIC REASONS: MARKET POWER, INCOMPLETE INFORMATION, EXTERNALITIES, AND PUBLIC GOODS.” IN THIS SENSE, “A MONO-

POLY EXISTS WHEN THERE IS ONLY ONE SUPPLIER OF A GOOD OR SERVICE IN THE MARKET FOR WHICH THERE ARE NO PERFECT SUBSTITUTES.

[...] AN EXTERNALITY IS DEFINED AS THE BENEFIT (OR COST) DERIVED FROM THE PRODUCTION OF A GOOD (OR SERVICE) THAT FALLS ON A

THIRD PARTY, I.E. ON A PERSON OTHER THAN THE CONSUMER OR PRODUCER OF THE GOOD (OR SERVICE). THE PROBLEM WITH EXTERNALITIES

IS THAT THEIR EFFECT (POSITIVE OR NEGATIVE) IS NOT INCLUDED IN THE PRICE OF THE GOOD (OR SERVICE) THAT GENERATES IT. [A GOOD Is

PUBLIC IF IT MEETS TWO REQUIREMENTS: NON-EXCLUDABILITY (YOU CAN ENJOY IT EVEN IF YOU DO NOT PAY FOR IT) AND NON-RIVALRY (THE

CONSUMPTION OF THE GOOD BY AN INDIVIDUAL WHO ENJOYS THE SAME GOOD)” (QUEROL ARAGON, 2007, PP. 35 TO 49).


http://www.economia48.com/spa/d/mercado/mercado.htm
http://www.economia48.com/spa/d/producto/producto.htm
http://www.economia48.com/spa/d/libertad/libertad.htm
http://www.economia48.com/spa/d/entrada/entrada.htm
http://www.economia48.com/spa/d/mercado/mercado.htm
http://www.economia48.com/spa/d/vendedor/vendedor.htm
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public policies, and thus the fulfillment of the constitutional and legal purposes that justify the very
existence of the State in our days®.

Thus, for the State to buy well, it is essential, first of all, to understand how the public procurement
market works in reality and not based on the theoretical model that is proposed as a corollary of the
principle of transparency, to analyze the selection methods adopted in our legal system and explain the
problems they present in the current market, to conclude with the proposal of measures that could lead
to a truly transparent contracting based on efficient purchasing’.

2. The market of and for public procurement

If the state contract is, according to the General Statute of Contracting of the Public Administration (Law
80 of 1993), a legal act that generates obligations provided both in private law or in special provisions,
or derived from the exercise of the autonomy of the will, and Article 864 of the Code of Commerce
establishes that the contract is an agreement of two or more parties to constitute, regulate or extinguish
between them a patrimonial legal relationship, it is clear that public contracts are instruments that regulate
relations of exchange of goods and services in the framework of a market, It is clear that public contracts
are instruments that regulate relations of exchange of goods and services within the framework of a
market, and that regulation is required because the incentives of each of the parties, given their interest
in maximizing a certain benefit, leads to problems of opportunism and gaps in the face of unforeseen
circumstances®. Consequently, it is necessary to understand that the general rule is that the State purchases
works, goods, and services, i.e., it behaves as a consumer, and individuals —and exceptionally the State
itself— are the ones who provide these products, assuming the role of suppliers on the supply side.

Thus, although in economic theory the best way for the State to make optimal purchases is to resort to
the most open competition possible, and this has been understood in the field of administrative law —
unfortunately— as the need to give strict protection to the rights to equality and freedom of enterprise,
reality shows that producers do not behave as expected based on these premises, precisely because of their
selfish behavior. Therefore, if a businessman is aware that, in order to obtain a business with the State,
as a general rule he must submit himself to a competitive selection procedure, he validly assumes that
the probabilities of being the winner, that is, the one chosen for having submitted the best proposal, are
inversely proportional to the number of contestants, so that the greater the number of participants, the
lower his chance of winning, since he assumes —cezeris paribus— that all participants are on equal terms

Currently, the public procurement market demands annually, on average, more than seven percent of the world’s gross domestic product,
which is equivalent to the entire GDP of Latin America and represents thirty percent of global trade. In Colombia, according to the most
recent study prepared by the OECD in 2016, public procurement represents 12.5 % of the country’s GDP and is equivalent to 35.7 % of
public spending, which implies being below the world average (OECD, 2016). IN EUROPE, PUBLIC PROCUREMENT ACCOUNTS FOR APPROXI-
MATELY 19.7 % OF THE REGION'S GDP (PERNAS GARCIA, 2016, 719).

“Public procurement is a system of chain tenders for the acquisition of all necessary goods, services, and works by the state when it acts
intending to satisfy the general interest; it is a key economic activity for states since it has a great impact on how taxpayers’ money is spent; it
plays a strategic role in avoiding mismanagement and waste of public resources. [...] State contracting is of great importance for the economic
development of any country because the public sector can use its great purchasing power to promote economic and social objectives and
policies, and Colombia is no exception” (SaArar Diaz, 2009, 15).

“Both parity contracting (i.e., that carried out in a context of perfect negotiation between the parties) and mass contracting pursue the same
end: to exchange goods and services. From an economic point of view, they pursue the same thing. Perhaps the only ones who are interested
in the contract as a legal relationship are lawyers. For the parties, the contract is first and foremost a mechanism of exchange. It is therefore
an economic relationship. [...] In contract law, the typical event is the exchange. But more than a typical event is needed. It is necessary to
identify the objective or function that the law develops in each branch to have a full understanding of the object under analysis. It is, there-
fore, necessary to define what functions the contractual system develops” (BuLLARD GONZALEZ, 2003, P. 191).
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and offer the same type of product, regardless of the differences in terms of production and costs, under
a strict cost-benefit analysis that does not include the variable that the consumer is a state entity, nor its
motives or purposes with the contracting of efficient and continuous provision of public services for the
satisfaction of the general interest, if it concludes that paying to be awarded the contract -cither to the
director of the selection process, or to those who control it, or to its competitors so that they withdraw
or do not offer the best- is compensated by the benefit of its execution, it will opt for such option in view
of the expected utility.

It is a simple analysis: the producer is interested in selling what he produces and obtaining a profit for
it (of any kind, not only monetary), and if he cannot convince the consuming state entity with direct
information as to why his product is the best for what it needs and must strictly conform to what it
requests, given that the state contract, essentially, is one of adhesion?, then he will resort to the mechanism
that offers him the best benefit to achieve the objective of selling his product. Assuming that this producer
is risk-averse, it will take greater measures not to be discovered, and of course, the reward it expects to
obtain for this decision must be good enough to make such a decision'.

Let us now study the demand aspect. The consumer is the State, and specifically, a state entity, which
in legal terms uses contracting for ‘the fulfillment of state purposes, the continuous and efficient provision
of public services and the effectiveness of the rights and interests of those who collaborate with them in the
achievement of those purposes™’, so that everyone and no one is its owner, i.e., there are no direct interests
that are affected by an ineflicient or irregular purchase, and consequently, there are no incentives that
motivate the directors of the contracting processes to think about the positive or negative consequences
of a good or bad purchase'”.

In addition to the foregoing, and as a direct consequence thereof, state entities have a bad reputation,
determined by the assumption that the general rule is that to be able to contract with the State, the
official who directs the selection process must be paid for the right to be a contractor, regardless of the
comparative advantages that are decisive in contracting between private parties'?, and because during the
execution of the contracts, public officials make demands on services that were not included within the
scope of the offers submitted by the contractors or their price, to which the latter agree to avoid problems
and obstacles in the payment or complications in the receipt to satisfaction and subsequent liquidation
of the contractual relationship'. In addition to the above, there is a third component: the nature of what
is purchased. Most of the products purchased by the State are part of projects with specialty components

> Expoésito Vélez, 2003 and Suescin Melo, 1995.

1o If he is risk neutral, he will not worry so much about investing in measures to control the probability of being discovered, and will focus

on managing the consequences of this; and if he is a risk lover, he will focus more on utility and will invest enough in managing neither
probability nor consequence (Monchén and Séez, 2011, p. 10).

This is enshrined in Article 3 of Law 80 of 1993, General Statute of Public Contracting; however, it is clear that not all state contracts are
governed by this regulation, but the same purposes can be derived from the same concept of administrative function enshrined in Article
209 of the Constitution, and of course, from the very purposes of the State as expressed in Article 2 of the Political Charter.

“The incentive structure of the private for-profit firm, particularly related to production cost minimization and innovation, makes it more
competitive in the production of numerous goods and services. Private ownership gives private sector firms incentives to innovate because
they can capture the advantages associated with innovation. The public sector not only lacks the incentives that ownership gives, but also the
regulation of its hiring procedures and the impossibility of layoffs hinders innovation” (CABRILLO ET AL., 2008, P. 9).

According to the National Survey of Anti-Bribery Practices in Colombian Companies conducted by Transparencia por Colombia and the
Universidad Externado de Colombia, 2015 it was found that 58 % of businessmen consider that if bribes are not paid, business is lost,
and 17.3% is the weighted average of the value of the contract that is paid secretly to win the award. hteps://infogr.am/ /Hu5ISkiDpQ
CtONEf4td

According to the survey on probity conducted by Confecdmaras in 2006, 84.4 % of businessmen abstain from participating in contracting
processes with the State, because they consider that the competition is not fair, that there is politicization in the contracting process, and
unofficial payment. (Corporacién Transparencia por Colombia, 2008, p. 12).
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that require the acquisition of specific assets', which often places it in a position of monopsony or
oligopsony, i.e., it is the only one to whom producers can turn because they are the only ones who want
to or can buy'¢, in addition to which, given that it is a practically indisputable premise that the State must
adopt bidding procedures to achieve competition among the greatest possible number of agents to obtain
the best offer, and that these procedures must establish factors that automatically determine, objectively,
who the winner will be, based on their application, together with the existence of regulatory components
that are justified from the administrative function as the materialization of the principles of equality,
impartiality, and due process, but that in practice generate entry barriers to the public procurement
market'’, the state entities do not have the entire market at their disposal, They only have those who are
willing to submit to this complex process of contracting with the State, which in reality shows that the
State depends on those who want to sell to it, and that, in reality, it is not so attractive to sell to the State,
so if no suppliers are willing to sell to them, the State entities simply cannot acquire what they are looking
for's.

Thus, reality puts us in a context quite different from that of a perfectly competitive market, because, on
the one hand, the State is a generally ignorant consumer -beyond what is rationally acceptable-, and as a
consequence of the foregoing, suppliers are excessively opportunistic, and will opt to buy the position of
the successful bidder and subsequent contractor, or will seek agreements with the other potential bidders,
either to withdraw or refrain from participating or to submit proposals that do not meet the parameters
to be the best, sacrificing the quality standard required by the State, precisely because the State itself does
not even know it.

This is often mentioned in the economic analysis of contract law, in the sense that “Someone who is known to fail to perform his part of
the bargain will struggle to find someone willing to trade with him in the future, which is a costly punishment for taking advantage of the
vulnerability of the other party to a contract, a vulnerability caused by the sequential nature of performance” (POSNER, 2007).

“With asset-specific services, the difficulty of service evaluation makes governments vulnerable to unscrupulous vendors, as suggested by
principal-agent theory, who can exploit their informational advantages to reduce the quality and quantity of services.” (BROWN ET AL., 2008,
183). IN A SIMILAR VEIN, CABRILLO ET AL., 2008 STATE THAT “[G]OVERNMENTS GENERALLY ENJOY A MONOPOLY SITUATION. ALTHOUGH IT
MAY OFTEN BE THE CASE THAT IN A PUBLIC CONTRACT THERE IS ONLY ONE SUPPLIER OF A GOOD OR SERVICE, COMPETITION MAY HAVE EXISTED
EX-ANTE IN THE MARKET [...] WHEN THERE IS NO MONOPSONY AND THE GOVERNMENT ACTS AS ONE BUYER OF A GOOD OR SERVICE AMONG
MANY OTHER BUYERS (OTHER PRIVATE SECTOR ORGANIZATIONS), THERE IS CONSTANT PRESSURE TO MAINTAIN COMPETITIVENESS IN CONTRACTS,
WHICH ENSURES THAT CONTRACTING FIRMS WILL TRY TO BE MORE EFFICIENT. [...] ONCE THE PARTIES HAVE ESTABLISHED CONTRACTUAL RELA-
TIONSHIPS, THEY OFTEN MAKE SPECIFIC CAPITAL INVESTMENTS. WE CALL THIS ASSET-SPECIFIC INVESTMENT (OR SPECIFIC LINKAGE)”, AS THEY
ARE INVESTMENTS MADE EXPRESSLY FOR CONTRACTUAL REASONS. THE ALTERNATIVE USE (OPPORTUNITY COST) OF THESE INVESTMENTS IS LESS
PRODUCTIVE THAN THE SPECIFIC USE WITHIN THE CONTRACT SO THE PARTIES CAN BE SAID TO BE LOCKED INTO THE CONTRACTUAL RELATION-
sHIP. ONCE THE PARTIES START WORKING TOGETHER, THEY SHOULD FULFILL THE CONTRACT RATHER THAN TERMINATE THE RELATIONSHIP AND
START OVER WITH OTHER CONTRACTORS. [...] CONTRACTING PARTIES, OF COURSE, UNDERSTAND THAT INVESTMENTS IN SPECIFIC ASSETS POSE A
RISK OF BILATERAL DEPENDENCE AND, THEREFORE, DESIGN CONTRACTUAL CLAUSES TO MITIGATE THIS PROBLEM AND PROMOTE CONTRACTUAL
CONTINUITY. SUCH MECHANISMS INCLUDE, AMONG OTHERS, PENALTIES FOR PREMATURE BREACH OF CONTRACT, VERIFICATION AND PUBLICA-
TION OF INFORMATION, DISPUTE RESOLUTION MECHANISMS TO ENCOURAGE CONTRACT CONTINUATION.” BROWN ET AL. 2008, PP.10 AND 11,
CITING WiLLIAMSON, O. “THE ECONOMICS OF GOVERNANCE,” THE AMERICAN Economic REVIEW VoL. 95, No. 2, PAPERS AND PROCEEDINGS OF
THE ONE HUNDRED SEVENTEENTH ANNUAL MEETING OF THE AMERICAN ECONOMIC ASSOCIATION, PHILADELPHIA, PA, JANUARY 7-9, 2005 (May
2005), PP. 1-18, AT HTTP://WWW.]STOR.ORG/STABLE/4132783.

There is monopsony when there is only one buyer in the market for a given good or service, and oligopsony when the group of buyers is
reduced or limited, in both cases having the power to impose itself on the sellers. Cf. Case et al., 1997, P. 344; ZORRILLA ARENA, 2004, .
138.

Specifically, we refer to the Sole Registry of Bidders established in article o of Law 1150 of 2007. In this regard, see Exrosito VELEZ, 2013,
. I13.

“One of the barriers to contracting services may be the shortage of sufficiently skilled service providers. This is one of the most pressing
problems in developing countries, although it is also experienced in industrialized nations, particularly in small communities. [Sometimes
the number of interested bidders is so low because it is well-known that governments are slow to pay. We consider a city in which, over the
past century, a highly interwoven, slow, costly, and bureaucratic system of checks and balances has been built up to control that what you
get is fair value for what you pay and that you protect against corruption by outsourcing supplies and equipment. But the consequence is
that bids, supplies, and payment of invoices are greatly delayed.” Savas, 2008, P. 153; ORIGINAL PAPER IN PRIVATIZATION AND PUBLIC - PRIVATE
PARTNERSHIPS, NEwW YORK, CQQ PRESS, 2000, CHAPTER 7.


http://www.jstor.org/stable/4132783
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3. The modalities of selection versus the reality of the market

The parameters for designing selection modalities and procedures cannot only be legal postulates
but must also focus on the achievement of efficient contracting, which will be the most transparent
contracting'. Thus, while European law justifies the implementation of selection processes that allow
and guarantee free competition and equal treatment based on the importance of public procurement in
the development of markets, in Latin America, and of course in Colombia, this same premise is justified
on the bases of administrative law and with a constitutional basis in the fundamental right to equality
and its secondary materialization in the freedom of enterprise®. In other words, while Europe approaches
public procurement from a market perspective and with an economic approach?, in Latin America we
are still stuck in the legal vision of public procurement, assimilating it to any administrative procedure
in which the fulfillment of the administrative function is materialized as if it were an expropriation or an
administrative sanction.

In this sense, although in practice the public or open call for bids selection procedure allows for maximum
competition, this is optimal when there is a large number of companies in the market that are interested in
participating in the State contracting developed under this modality and the costs for the State entity —
such as those related to the delivery of documentation and evaluation of the proposals submitted—, and
above all, the costs for the bidders of preparing the bids, are lower than any benefit that may be derived
from this greater competition, especially when the object of the contracting consists of highly complex
projects in which the costs of bidding and evaluation may be quite high, since a modality that guarantees
freedom of competition and equal opportunities to submit bids may entail a great waste of resources in
the submission and evaluation of proposals by persons who do not have the capacity or requirements
required in the contracting conditions, since the nature of the procedure does not allow the contracting
entities to verify the qualifications of the participants prior to the receipt and evaluation of the bids*.

In other words, if the State is not prepared to identify the best offer among all those presented to it, because
it does not have sufficient knowledge of what it is contracting given its level of specificity, or does not have
the appropriate personnel to do so —internally or contracted externally—, free competition ceases to be an
advantage and becomes a problem, and the technical criteria of efficiency for the award disappear, leaving
only the rule of law arguments of legality, equality and due process, which of course are important, but not
the determining factors if the aim is to obtain the offer most favorable to the interests of the contracting
entity and the purposes it pursues, the legal definition of the duty of objective selection®.

This situation is aggravated when the criterion for opting for the open and competitive bidding procedure
is the amount and not the nature of the contract, or in fact the real need to obtain that undetermined
plurality of offers in the face of the diversity of options offered by the market that does want to contract
with the State, so that the contractual objects that demand large amounts of budget are those that must
be subject to the rules of the competition, regardless of its object, except that by some legislative criterion
it may be subject to a restricted mechanism or direct contracting, as these are the most susceptible to
corruption; However, reality shows in our environment that due to the reasons of market structure that

Y Sarar Diaz, 2009 and Safar Diaz, 2010, pp. 211-236.

2 Constitutional Court, Judgments C-400 of 1999 and C-508 of 2002; and Council of State, Contentious-Administrative Chamber, Judg-
ment of December 3, 2007, Exp. 31.447.

2 EU Directive 2014/24 of February 6, 2014, European Economic Community.

22 ARROWSMITH, 1996, PP. 186, 193, AND 194.

# Article 5 of Law 1150 of 2007: “The selection is objective in which the choice is made to the most favorable offer to the entity and to the

purposes it seeks, without taking into consideration factors of affection or interest and, in general, any kind of subjective motivation”.
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we analyzed in due time, in addition to cultural and sociological factors, the most affected by corruption
practices are the bidding processes, being the most serious of all that the contractual objects are not
executed or are defectively executed, leading to waste of public resources and state inefliciency due to the
absence of compliance with public objectives and policies*.

It is for this reason that, from an economic point of view, it is often preferable for state entities to resort
to a closed or restricted procedure, or to the application of a negotiated modality, where a preliminary
relationship is initiated with a certain number of companies, whose qualities are already known, This can
have a positive impact on the industrial structure of the economic sectors that contract with the State,
favoring domestic suppliers and, ultimately, stimulating the disclosure of information to the State that is
practically non-existent under open bidding rules, which leads to high costs that are not socially desirable®.

4. On the modalities of selection under Colombian Law

Article 2 of Law 1150 of 2007, amended in turn by Articles 88 and 94 of Law 1474 of 2011 and 125
of Law 153 of 2015, reformed and amended Law 80 of 1993, the original rule of the State Contracting
Statute, enshrining five selection modalities that are developed, each one, through one or several
procedures, depending on the characteristics of each one of them and the legally established grounds
to proceed. As a result, for the existing selection modalities of public bidding, abbreviated selection,
merit-based competition, direct contracting, and minimum amount contracting, there are currently
fourteen contractor selection procedures (bidding procedure, selection procedure for lesser amounts,
reverse auction, purchases in commodities exchanges, price framework agreements, direct sale with
sealed envelope, public auction, contracting of intermediaries, open merit competition, competition with
prequalification, architectural competition, direct contracting, minimum amount and minimum amount
for purchases in large stores) without prejudice that the Government may establish different procedures
for abbreviated selection and merit competition.

This structure, by itself, already denotes the high level of ineficiency of public procurement in Colombia,
since the diversity of procedures overly complicates public procurement, generating a greater likelihood of
making mistakes by the officials in charge of advancing the procurement that results in disciplinary, fiscal
and criminal investigations, which discourages them to be proactive in achieving the objective of efficient
and effective procurement, resulting in poorly made contracts, unexecuted or defective objects and, again,
breach of State duties; And it is also this complexity that encourages, on the one hand, to opt for the most
simplified form of contracting, which is directly, and on the other hand, as far as possible, to justify some
kind of an exception to the rules of the General Statute of Public Administration Contracting to be able
to apply private law, even when opting for a competitive bidding process®. Thus, the difficulty of selection
in state contracts is a propitious opportunity for corruption.

2% In the words of SHAVELL (2003, CH. 14, P. 1)., AN IMPORTANT ASPECT OF CONTRACT FORMATION IS THE EFFORT THAT INDIVIDUALS EXPEND

ON IT IN TERMS OF TIME AND RESOURCES THAT ARE INVESTED IN THE SEARCH FOR CONTRACTUAL OPPORTUNITIES, SO IF THERE IS TOO MUCH
EFFORT IN THE SEARCH, IT WILL BE TOO MUCH FOR SOCIAL WELFARE, AND IF TOO LITTLE, THE BENEFIT OF ENTERING INTO THE CONTRACT
WILL BE LESS THAN THE SURPLUS THAT THE CONTRACT ITSELF CREATES AND IS SHARED AMONG THE CONTRACTING PARTIES, AND THAT TOO IS
SOCIALLY INADEQUATE.
2 MARDAS, 1999, PP. 189-203.
26 “Although most contracts are concluded by direct awarding, the value of public procurement is also concentrated in other types of contracts,
in particular contracting with minimum budget and special regimes. However, based on available information, approximately USD 8.8 bil-
lion in 2012 and USD 12.5 billion in 2014 were through direct awarding, which shows the importance of this type, not only in the volume
of contracts but in all public procurement” (OECD, 2016, p. 72).
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As we have stated in other scenarios, the main problem with the selection modalities in Colombia is
not understanding that they are at the service of the State as the owner of the project objectives of the
contract and that automatically the plurality of offers is synonymous with transparency. Fortunately, with
as of the regulatory norms created in 2013 and today replicated in Decree 1082 of 2015, along with the
creation of the National Procurement Agency, the perspective is beginning to change, understanding the
true nature of procurement processes as a tool for the execution of public policies, and of the contract
itself as a mechanism for the exchange of goods and services; In other words, public procurement is not an
employment exchange, nor the solution to the problems of employment, equality, and competition, but
the tool for the State to buy what it needs in terms of works, goods and services to execute employment,
equality and competition policies, among others.

In this order of ideas, we find that the selection modalities today abandon the traditional criterion that
transparency will only be achieved with a call to undetermined persons to choose the offer among the
plurality, which is how the paragraph of Article 30 of Law 80 of 1993 defines public bidding. Indeed,
although it is maintained in Article 2.1 of Law 1150 of 2007 that this is the modality that constitutes the
general rule, the truth is that in the market reality in which we find ourselves it is inefhicient due to the
excessive time it demands and that the benefit of it does not really compensate the costs of its execution in
time, personnel and effort, and it is perhaps for this reason that four additional modalities are consecrated
in which by criteria of amount, object and nature of the contracts are given different rules, allowing the
restriction of the number of participants and the negotiation.

So, at present, and even though we are reluctant to completely abandon the purely legal criterion
introduced by the jurisprudence of the administrative litigation, we are inclined to resort to mechanisms
that seek to reveal information to the State that it does not have when deciding what it wants to buy and
how much it is willing to pay for it, and at the same time transfer the opportunism to the supply itself
and does not burden the consumer State. Hence, we are betting on the use of auctions as a dynamic
mechanism for price bidding, the use of commodity exchanges in which there is greater flexibility in
purchasing and opportunities to interact with suppliers, and the structuring of framework agreements as
contracts that cover direct purchase orders under preset conditions.

All these techniques, which in our system are procedures for contracting under the abbreviated selection
modality, have the purpose of making contracts with the State more affordable, since contrary to the
first price auction, that is, the one in which there is only one opportunity to submit an economic offer,
in these mechanisms, there are opportunities to make offers during the procedure, which generates in
the offer an incentive to disclose more information so that the State knows the point of the offer of
indifference, that is, the point at which it is at the limit of the opportunity cost”. The problem we still
face with these procedures is the systematic interpretation of the primacy of equal opportunities for
bidders over the legitimate interests of the entity, in the sense that the selection parameters established by
the contracting administration are questioned to allow the entry of the largest number of participants,
and this translates into problems of time and effort wasted in the purchase, as happens with the bidding
process, which again generates a disincentive for economic agents to submit bids; In addition, in the case
of the —inverse— auction, it has been established that the price is the only determining factor to choose
the contractor, ignoring the differences that exist among the bidders and that may be an advantage for
the state entity. Finally, these procedures are only expressly established for the contracting of goods and
services of uniform technical characteristics and common use.

¥ Pi-C=ri, where Piis the indifference bid of player 7 (any one of the participants in the selection procedure game), C is the execution cost

and ri is the opportunity cost. Intuitively, then, the opportunity cost is equal to the indifference bid minus the execution cost.
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Now, concerning the abbreviated selection procedure initially designed for the lowestamount in contracting,
which is determined based on budget ranges established annually by each state entity, and later extended
to other grounds within this modality, except for goods and services of uniform technical characteristics
and of common use, we have that the regulations again raise a different aspect concerning the general rules
of public bidding, which is the possibility of restricting the number of bidders, we have that the regulation
again raises a different aspect concerning the general rules of public bidding, which is the possibility of
restricting the number of bidders participation, by establishing that if the entity so provides in the bidding
documents, in case of having received more than ten expressions of interest, it may carry out a lottery to
restrict the number of bidders that may submit proposals to a maximum of ten of the interested parties.

The rule opens the door to a restricted procedure, which evidences the awareness that it is important to
control the number of participants in terms of efficiency, to the extent that it encourages participation
and improves the information conditions; but, unfortunately, the same rule subjects the limitation of the
number of bidders to a random mechanism, since it wastes the opportunity to advance the procedure with
agents whose specific qualities of the contractors and their technical and financial capacity to execute what
the State wants with the best quality-price ratio that can be obtained from the market are known. Thus,
holding a lottery to limit the number of participants in an abbreviated selection procedure may not only
cause an unnecessary waste of administrative resources in the evaluation of proposals submitted by those
who do not have the necessary qualities, but may also discourage truly qualified bidders to submit offers
that disclose information on performance and price conditions that allow the Public Administration to
know the reality of the market, or even to present themselves within the procedure, making evident a
lemon market problem due to a random adverse selection.

However, this restriction of participants is also evident in the merit-based competition selection method,
designed for the selection of consultants or projects, and in general the contracting of intellectual works
whose amount exceeds the minimum threshold following the budget of each public entity. Indeed,
although the methodology to be followed when a merit-based competition is held is very similar to the
one contemplated by law for both public bidding and abbreviated selection, as regards the steps to be
followed for contracting, the entity may opt for the possibility of previously opening a stage only to verify
the conditions of the bidders, that is, that which allows verifying the profile of the participant and is
not necessary for the comparison of offers (i.e. legal capacity, financial capacity, general experience, and
organization)®.

This component of the prior evaluation of the minimum conditions of the bidders is what legitimizes
the restriction in the participation to exploit the advantages of the market since the purpose is to achieve
the participation of those who meet the qualities that the entity requires, and that among them there is
competition so that the State truly obtains the offer most favorable to its interests. The limitation of the
number of participants becomes even more evident when the regulation establishes that the state entity
is the one that must determine the number of prequalified bidders that will be allowed to submit bids in
the subsequent process, a decision that must be duly justified with market reasons®.

28 Article 2.2.2.1.2.1.1.2.20 Decree 1082 of 2015.

»  However, it should be noted that Article 5 of Law 1150 of 2007 (numeral 1) establishes that these requirements, which can only be enabling

or compliance verification requirements for public bidding, abbreviated selection, and minimum amount modalities, may be weighted in the
merit-based bidding process.
3 Article 2.2.2.1.2.1.1.3.4 Decree 1082 of 2015.
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Another important aspect of this selection modality, compared to reverse auctions, commodity exchanges,
and price framework agreements, is that the price is not an evaluation factor so the choice derives from
the quality conditions of the offer and the bidder, and the value is only taken into account to verify
that it does not exceed the maximum that the entity is willing to pay for it, as established in its budget
availability; and this is complemented by the fact that the parties —entity and bidder— may make
agreements on the scope and value of the contract, which entails a negotiation component not foreseen
under any other selection modality and which, if used correctly, would lead to the State obtaining
advantages from the future contractor, since at this point, as the competition phase has been overcome
and there is already a more plausible expectation of being the contractor, the bidder would have incentives
to disclose information.

However, the unfortunate thing about this procedure, from the regulatory point of view, is that the
prequalification lists can only be used for a single merit-based competition, so the requirements
verification phase to limit the number of participants must be done for each contracting, which generates
inefficiency and delays in the process, discouraging the use of prequalification and the advantages it offers.
In this sense, the existing rules in previous regulatory norms of 2008 and 2012 established the figure of
conformation of multipurpose lists for several merit competitions with similar or common objects and
with a validity of six months31, since this is precisely the philosophy of requalification, to be able to invite
those who meet the minimum requirements to submit comparable bids.

Let us now analyze the most controversial modality of all, direct contracting. Direct contracting, according
to the regulations and its denomination, will be carried out for the selection of contractors in the events
expressly indicated in the law in expressly established cases, and its procedure consists of the selection of
a contractor without resorting to a public and massive request for bids and awarding according to market
conditions, based on the negotiation between the contracting entity and a specific market agent.

Direct contracting, as a negotiated modality par excellence, is strongly criticized for being an exception to
the general premise of the need for a plurality of bids so that the market can come up with the best one
based on free competition, and because it has become a mechanism for acts of corruption32 . But what
seems to be inaccurate is to assimilate that direct contracting and negotiation are practically synonymous
with each other and that both are synonymous with illegal acts, because there is a blind conviction that
objective selection does not allow interaction between the contracting entity and the bidders beyond the
actual submission of an offer and being evaluated by it to decide by applying pre-established parameters
that are not open to discussion.

Thus, it is worth noting that direct contracting is the most expeditious mechanism for the State to purchase
what it needs to achieve its objectives, and precisely the fact that it is used to establish a relationship with
a specific agent without having to exhaust a bidding mechanism implies the existence of a relationship

31 Article 65 Decree 2474 of 2008, and Article 3.3.3.4 Decree 734 of 2012.

“The Colombian government contracting regime calls for the use of tenders as the preferred method for the procurement of goods and
services by its public procurement entities. However, Tables 3.1 and 3.2 demonstrate that the vast majority of public sector contracts in
Colombia are awarded through direct awarding and that several other selection processes are more often used than public tenders. The
OECD recognizes the importance for public procurement agencies to be permitted the flexibility to purchase via direct awards in the case
of small-value contracts or purchases that are best sourced locally for resource, time, and cost reasons. However, the overall value of public
tenders, at both national and sub-national levels is only about 20 % of the total contract value and less than 1% of all procurement contracts
made in Colombia in 2014. [...] Most Colombian procurement processes do not involve public tenders; they utilize direct awards or involve
only a few select participants. Procedures other than public tenders usually undermine transparency in public procurement and they tend to
focus on easing the workload of procurement officials rather than on the functional performance of the goods and services to be procured, as

suggested by the 2012 OECD Recommendation of the Council on Fighting Bid Rigging in Public Procurement (OECD, 2016, pp. 69 and 71).
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of trust between the parties that can be very beneficial for both parties, but especially for the State, if the
mechanism is used correctly. Indeed, based on the market problems we have described, and taking into
account that it is essential for a manager to be able to meet his objectives, either to be kept in oflice —if
he has been directly elected by the board— or to move up in his career —when he is popularly elected—,
they will prefer to turn to those economic agents that they know for their technical and professional, and
even personal qualities, rather than submitting the achievement of the established goal, which requires
a well-made purchase and a good supplier, to the risk that the future contractor may be a stranger, who
may be the successful bidder due to technicalities and not because his offer is the most favorable to the
interests of the entity, or risk the situation that the contracting cannot be held because no one attends the
call or none of those who participate meets the requirements.

Perhaps this is most of the time the reason why state entities opt for direct contracting and not to resort
to bidding modalities, more than for corruption reasons; but the problem of direct contracting —and, of
any selection modality— is that if the contractor’s profile is not clear and what is required to be purchased
from him, it becomes a magnificent opportunity for corruption, because the biggest problem is that it is
contracted with inexperienced or unqualified agents for what is required, This results in the absence or
deficient execution of the contracts and the increase in the cost of the projects, either because they have to
be contracted again, which means the cost of a new process and prices, with the time and effort that this
demands, and/or legal proceedings for non-compliance, which also demands costs of all kinds.

It is so important the issue of direct contracting, and the contradiction of believing that it goes against
market rules, since the same doctrine points out that the logic of external contracting, that is, with
individuals, should only occur when the same entity or no entity within the State itself can provide
what the contracting entity requires for the achievement of its objectives®. Likewise, aspects that require
a level of specificity that makes public bidding useless (sole bidder in the market, artistic works) or
highly inefficient due to the reduced market of bidders (certain scientific and technological activities), or
insecure (defense and intelligence sector reserve contracting), or that simply demand a level of trust in an
agent for functional aspects of the entity (provision of professional services), justify the need to exhaust
an expeditious and direct contracting, it is reiterated, with an agent that meets the requirements for the
object to be contracted, since, ultimately, this contracting relies on a subjective component, of preference
for a specific agent, although others can provide the same good or service, even at a lower price, in less
time or with better conditions.

Finally, as for the modality of a minimum amount, which is applied for the contracts of lower price within
the entities subject to this regime (up to ten percent of the value identified annually as the lowest amount),
the same, despite being the most recently included in the State Contracting Statute, returns to the classic
concept of the bidding process, inviting an undetermined person to receive a plurality of offers, returns to
the classic concept of the bidding process, inviting an undetermined person to receive a plurality of offers,
but the difference with that modality is that the selection criterion, as in the auction mechanism, is the
lowest price, and that very reduced terms are established to carry out the procedure. Based on the market
considerations that we have already analyzed and the incentives of the bidders, we find that this modality
may present more problems than benefits for the contracting entities, since, on the one hand, the excessive

“With asset-specific services, the difficulty of service evaluation makes governments vulnerable to unscrupulous sellers, as suggested by
principal-agent theory, who can exploit their informational advantages to reduce the quality and quantity of services. Under these circum-
stances, managers would be wise to bypass the market altogether by dispensing services in-house. The advantage of producing services whose
evaluation imposes difficulties is that managers can monitor and control and also incentivize their employees more easily than their vendors”
(Brown et al., 2008, pp. 183-184).
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reduction of the terms discourages serious bidders to submit themselves to the selection processes, and
given that the determining factor is the lowest price and that these are purchases of low value, the push for
lower prices will end up sacrificing quality, in addition to generating all the problems of collusion inherent
to the bidding process; Ironically, however, the regulation returns to the restricted mechanism when the
contracting within this value range is carried out with supermarkets or department stores, since in this
case it is allowed, and in fact, it is ordered to invite at least two supermarkets, which again shows that the
limitation of participants is possible and is considered suitable*.

It is clear, then, that the perspective of contracting in terms of contractor selection mechanisms is gradually
changing to seek to take advantage of the market, but we still have a long way to go on the subject. For
now, it is worth noting that we are beginning to understand that procedures that restrict the number of
participants have the advantage of allowing suppliers of goods and services to operate in a given activity
with other non-tariff barriers such as technical controls, administrative barriers and the like®, and that
this will encourage the submission of better offers, both by increasing the probability of winning in the
face of a reduced number of bidders previously evaluated in terms of their qualities and by the greater
disclosure of information to the State, i.e., we are on the way to understanding contracting in the context
of the market; but we still have to bet on important aspects such as negotiation, at least about the technical
conditions of execution, and understand that it is a method that, rather than implying contradictions to
transparency in contracting, allows economic efficiency by reducing transaction costs and purifying the
market of bidders, in addition to allowing the parties to obtain relevant information for the realization
of the object of the contract that they can incorporate in the same to avoid future conflicts as soon as the
necessary remedies are provided for in advance by mutual agreement®®.

In this sense, it is important to highlight that the first document of the draft bill for a new general
contracting statute that was socialized last year by the National Contracting Agency, restricted contracting
with the prequalification, restricted competition with the invitation and subsequent negotiation and
competitive dialogue modalities are incorporated, in which the aim is to encourage interested parties to
disclose information for the technical structuring of the project to be contracted and to discuss the final
price of the contract; Unfortunately, however, the proposed wording is deficient, since it presents a generic
delimitation of the forms of contracting, without parameters for its development by way of regulation,
which will perpetuate the current problem of legal uncertainty and the ultimate decision of its content by
the administrative judge®.

3% Article 2.2.2.1.2.1.1.5.3 Decree 1082 of 2015.
% It is important to remember that the domestic market is generally protected by the adoption of tariff barriers, which are maintained for as
long as it is decided to implement the measure, and which seek to restrict the entry of foreign industry into the domestic market, affecting
the entire economy by transferring the higher value to the final consumer. In the case at hand, public procurement can operate as a non-tariff
barrier, whose effect will depend on the adaptability of the companies, with the advantage that the relative price of the good, work, or service
only varies for the public contractor, without affecting the other sectors of the economy.

If it is assumed that restricted and negotiated contractor selection procedures introduce an idea of preferential contracting and that gov-
ernment contracting is repetitive and with high prices, what is created is a quasi-rent, which is part of the cost of acquiring goods, services,
and works, composed of the cost of the visible characteristics of the product, The quasi rent is an analytical term in economics to define the
earned income that is higher than the opportunity costs after the investment, which are the sunk or sunk costs. http://en.wikipedia.org/wiki/
Quasi-rent

7 Consult at hteps://tinyurl.com/5h2jhfxx
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5. The (English) auction as a price evaluation mechanism

An optimal tool that would be very useful to extract advantages from the market for the State, because
of the reluctance to direct negotiation, is the dynamic bidding among bidders, as it is a mechanism that
generates competition resulting in the disclosure of information that leads to the best cost-benefit ratio
for the contracting entity. This is known as an auction - in its English modality and is characterized as
a dynamic game in which successive bids are submitted by the participants depending on individual
valuations and common information, making decisions in each round, until someone offers the last price
and is the winner - although it can also be used for other non-monetary aspects, but quantifiable.

It is a productive mechanism when there is a potential number of potential participants, because theory
suggests that the greater the number of bidders, the greater the bidding towards its limit; it is positive when
there are open public calls, since, given the uncertainty of the number and qualities of the participants,
it reveals how interesting the project, as proposed, is for the market in monetary terms, thus revealing
information; it is the mechanism that best aligns the incentives of the bidders (when there can be no
negotiation), because it concentrates on evaluating objective aspects of the proposal, so that the discussion
about them takes place among the competitors themselves and not with the requesting State, which allows
the latter as an observer to identify the bidders’ true assessment of what they want to contract and learn
from the experience for future contracting; and finally, it is the most expeditious mechanism for evaluating
these measurable or quantifiable aspects to the extent that the measurement thereof is made immediately
in the dynamic bidding process based on the information disclosed by the bidders themselves in each of
their successive bids®®.

Thus, the greater the number of bidders, the greater the incentive for the auction as a dynamic bid, since
the discussion is generated from the competition, which simplifies the costs of searching for the best offer
that is so high under the traditional rules of evaluation of a single proposal (first-price auction), since it
shifts the burden of disclosure of information to suppliers and minimizes the risk of error of evaluation
by the State as a consumer, especially when it is not an expert in the technical and economic component
of what it is buying®. This facilitates the flow of exogenous information, thus increasing competition as
bidders are encouraged to bid more aggressively, thereby improving the terms of the future contract, and
consequently the quality-price ratio of the object to be contracted®.

6. Conclusions

The incentive structure existing in the public procurement market is far from the perfect market and
from the ideal in which traditional contractor selection processes are proposed, where the possibilities of
rapprochement and exchange of information between the State and its bidders were forbidden due to the
high risk of corruption, since reality shows that this perspective distances State entities from the markets
and, on the contrary, generates even more incentives for the commission of these undesirable conducts

3% Safar Dfaz, 2016.
¥ Starting from an extreme case of association of valuations, which is the one that occurs in the common value model, in which the true value
of the object subject to auction is uncertain and the knowledge that the participants have about it is limited, the bidders make faulty judg-
ments regarding the true value of the object of the contract, in which case the award will be made to the most overestimated bid and not to
the most appropriate one, that is, the one that reflects the true value of the contractual object. Thus, this phenomenon in which the winner
tends to bid a price higher than the expected value of the auctioned item is known in the literature as the “winner’s curse”, and justifies that
public entities set aside proposals that lower their price beyond what seems to be reasonable because they are considered abnormal. This is
what is known in our environment as the discarding of artificially underpriced proposals (Soudry, 2004, p. 356).

0 SUBRAMANIAN, 2010.

13



Mbnica Safar Diaz

due to excessive opportunism of economic agents and the State’s exaggerated ignorance of its position as
a consumer.

If the advantages of the market are to be truly exploited in order for the State to purchase efficiently, it is
necessary to abandon the concept that excessive plurality is the best and that this guarantees transparency,
and begin to resort to the intelligent selection of bidders and negotiation, since restricted competition
implies control over the information available and the possibility of making a more assertive decision,
and it generates greater incentives to competition from the supply side because the fewer the number of
participants, the greater the probability of winning in a fair fight, so that there will be more cases in which
it is not worthwhile to assume the cost of paying the director of the selection process or the competitors
to be the successful bidder if there are more options to win cleanly; And, if in any case there is collusion
or cartelization among those invited to participate, the problem is solved by competition law with optimal
sanctions that punish the behavior at the optimal level that not only dissuade the actors from committing
these behaviors again, but also dissuade the other agents in the market from doing so.

The selection procedures in Colombia are currently showing signs of incorporating much more economic
components aimed at placing the State in a strategic position in which it truly obtains advantages from
the market such as conditions of restriction in participation and possibilities of negotiation, as well as
dynamic mechanisms of bidding on price, but without abandoning the classic concept of the bidding
process, perhaps due to the strong tradition of assuming the contracting process as one more administrative
procedure, in which the center and objective are the administered, so we have a long way to go and a
wholly personal, individual experience to assimilate. Importing international models, especially European
ones, is not efficient if we do not change our perspective on public procurement, because only by seeing
the State as a powerful and aggressive consumer that is obliged to extract from the market the best for
the purposes it pursues its contracting, we will understand that this mechanism is to acquire goods and
services and has no other purpose than being the strategy for achieving public policy objectives.
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